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All in all, it looks like there are many reasons to look into the cost realism of an offer, not just the price realism issue on
which the Comptroller General seems to be fixated. John Krieger
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CO terminated the contract for convenience. Green Bay submitted a termination settlement proposal for the rent it had paid for
Termination Recovery Under FAR Part 12 Commercial Item And Traditional Government Contracts
use of the noncompliant trucks and cost of modifications required to meet Government specifications. The Termination
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Green Bay is not entitled to recovery under the first prong of the analysis.
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***
In Commercial Item Terms and Conditions: Neither Fish Nor Fowl, 10 N&CR ¶ 61, Professor Cibinic criticized the inclusion of a
termination for convenience clause in FAR Part 12 commercial item contracts as inconsistent with standard commercial practice.
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However, if anticipatory profits are recoverable under the commercial items formula, there would be no inconsistency.

price. The result is the same under prong 1 of the commercial item formula providing for payment of the percentage of
Third, the cost-based formula for a traditional Government contract provides for a downward loss adjustment if a contract
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would be completed at a loss. A similar downward adjustment results from prong 1 of the commercial item formula that
item contracts provide for recovery for partially completed deliverables based on percentage of completion instead of costs
provides for recovery of the percentage of contract price reflecting the percentage of completion at termination. Irrespective of
incurred, TriRAD.
costs prong 1 recovery cannot exceed the contract price.
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termination. Corners & Edges and SWR held that prong 2 of the commercial item formula for reasonable charges resulting
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Commercial Item Formula More Complex In Some Cases
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We have been critical of cascading set-asides. See Vern’s piece in Cascading Set-Asides: A Legal and Fair Procedure?, 19

