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PREPARING TERMINATION FOR CONVENIENCE SETTLEMENT
PROPOSALS FOR FIXED-PRICE CONTRACTS

By Paul J. Seidman and Robert D. Banfield

s the pace of Government downsizing continues to increase, terminations for convenience—cancel-
Alations of contracts by the Government simply because its needs change and regardless of contractor
fault—have become more common as cost-saving measures.' These cancellations are carried out pursuant
to the “Termination for Convenience of the Government” contract clause, which gives the Government
broad rights to terminate a contract when termination is in the Government’s interest.” In return for this
privilege, the Government agrees to reimburse the contractor for (a) all reasonable and allocable
performance costs, (b) certain post-termination costs, (¢) a reasonable profit on (a) and (b), and (d)
settlement expenses.’

This basic formula for contractor recovery following a convenience termination was discussed in detail in an
earlier BRIEFING PAPER by the authors entitled “Maximizing Termination for Convenience Setdements,”
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published in April 1995.* That Paper presented gen-
eral strategies you can follow if you are a contractor
to maximize recovery following a termination for
convenience, including claiming otherwise unallow-
able costs under the Federal Acquisition Regulation
“fair compensation” principle, not allowing the Gov-
ernment improperly to disallow costs by substituting
its after-the-fact business judgment for that of the
contractor, not accepting cost disallowances based
on impractical proof requirements imposed by the
Government, claiming all allowable costs, charging
normally indirect costs directly, avoiding loss adjust-
ments, requesting a partial payment, and obtaining
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professional help. Italso described stepsyou can take
to recover costs that are frequently overlooked or are
disallowed by the Government, such as the costs of
contractorcaused delays and defective or noncon-
forming work, precontract costs, idle facilities and
idle capacity costs, rental costs, facilities capital cost
of money, costs of common items, costs under first
article contracts, generaland administrative expenses
on subcontractor settlements, settlement expenses,
and interest.

To protectyour interests following a convenience
termination, however, you must know not only what
costs to claim but how to claim them. Focusing on
fixed-price contracts, this BRIEFING PAPER, a compan-
ion to the previous PAPER, provides practical advice
on how to prepare an effective termination for
convenience settlement proposal. In addition to
discussing the time limits for the submission of a
termination settlement proposal and identifying
the required components of a settlement proposal, the
PaPER advises how to (1) choose between the inven-
toryand total cost proposal bases, (2) prepare Standard
Form 1435, “Settlement Proposal (Inventory Basis), "and
SF 1436, “Settlement Proposal (Total Cost Basis),” (3)
complete inventory schedules (SF 1426 to SF 1432),
the “Schedule of Accounting Information” (SF 1439),
and the “Application for Partial Payment” (SF 1440),
(4) incorporate requests for equitable adjustments with
the settlement proposal, and (5) recover interest on
the amount of the settlement proposal under the
Contract Disputes Act.

Time Limits

A prime contractor must submit its “final” termi-
nation settlementproposal to the Government within
one year of the effective date of the termination.® The
“effective date of termination” is the date on which

the notice of termination requires the contractor to
stop performance. If, however, the contractor re-
ceives the notice after the date fixed for termina-
tion, then the “effective date of termination” is
when the notice of termination is first received.®

The deadline for a subcontractor to submit its
proposal to a prime contractor (or higher-tier sub-
contractor) is set forth in the subcontract. The
period is often six months or less than that allowed
the prime contractor to submit its settlement pro-
posal to the Government.

The period allowed for submitting a proposal
can be extended by the Termination Contracting
Officer, prime contractor, or higher-tier subcon-
tractor. A prime contractor or subcontractor must
request a time extension in writingbefore the dead-
line.” Deadlines must be met at any cost even if the
proposal needs to be revised at a later date. If a
deadline is not met, a contractor forfeits its right to
judicial review of the amount the CO determines is
owed. In other words, if you fail to submit a timely
“final” settlement proposal, the CO can pay what-
ever the CO decides, and you are without aremedy.®
The same forfeiture rule is incorporated in most
subcontracts.

If only part of the contract or subcontract is
terminated, a contractor is entitled to an equitable
adjustment of the price of the continued portion of
the contract or subcontract to reflect the fact that
there is less work over which to spread fixed costs.’
The “Termination for Convenience” clause requires
that a prime contractor submit any request for an
equitable adjustment following a partial termina-
tion within 90 days unless this period is extended in
writing by the CO.!° A subcontractor should look to .
its subcontract to determine the deadline for sub-
mission of a request for an equitable adjustment.
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Settlement Proposal Components

# Required Forms

At a2 minimum, a termination for convenience
settlement proposal requesting $10,000 or more"'
must include the following Standard Forms:

(a) Either SF 1435, “Settlement Proposal (In-
ventory Basis)” or SF 1436, “Settlement
Proposal (Total Cost Basis).”? (These two
forms appear as appendices to this Pa-
PER.)

(b) The following inventory schedules (if ap-
plicable): SF 1426, “Inventory Schedule A
(Metals in Mill Product Form)” (and SF
1427, “Continuation Sheet™); SF 1428, “In-
ventory Schedule B” (and SF 1429, “Con-
tinuation Sheet”); SF 1430, “Inventory
Schedule C (Work-in-Process)” (and SF
1431, “Continuation Sheet”); SF 1432, “In-
ventory Schedule D (Special Tooling and
Special Test Equipment)” (and SF 1433,
“Continuation Sheet”).”

(c) SF 1439, “Schedule of Accounting Infor-
mation.”*

B Description Of Cost Elements

Neither SF 1435, “Setdement Proposal (Inven-
tory Basis),” nor SF 1436, “Settlement Proposal
(Total Cost Basis),” provides sufficient space to
describe adequately a contractor’s claimed costs. It
is therefore good advocacy to provide a “Descrip-
tion of Cost Elements” setting forth the factual and
legai bases of your claimed costs.

A thorough explanation of your claimed costs is
particularly important if your settlement proposal
requests costs that would otherwise be unallowable
under the FAR Part 31 cost principles. Although
the FAR cost principles are used to determine the
allowability of costs in a termination settlement,
they are not applied strictly. Instead, when a con-
tract is terminated for convenience, the cost prin-
ciples are applied “subject to” the overriding gen-
eral rule that the terminated contractor is entitled
to “fair compensation.”” The FAR states that a
settlement “should compensate the contiractor fairly
for the work done and the preparations made for
the terminated portions of the contract, including

areasonable allowance for profit,” and that the “use
of business judgment, as distinguished from strict
accounting principles, is the heart of asettlement.”®
Absent an explanation why allowance of otherwise
unallowable costs is necessary to provide “fair com-
pensation,” however, the Government will perfunc-
torily disallow the costs. If you claim normally unal-
lowable costs and the contract is subject to Cost
Accounting Standards, you may be accused of vio-
lating CAS 405, “Accounting for Unallowable
Costs.”” Even worse, you could be accused of violating
the criminal or civil False Claims Acts.'® Thus, it is
essential that you provide an adequate explanation
in the “Description of Cost Elements” when claim-
ing normally unallowable costs under the “fair com-
pensation” principle.

= Application For Partial Payment

A prompt partial payment may allow a contrac-
tor in need of immediate cash to avoid being
forced to accept an unreasonably low termination
settlement. You should therefore almost always
submit SF 1440, “Application for Partial Payment,”"
with your termination settlement proposal and
insist on prompt action.*

Inventory Basis vs. Total Cost Basis

There are two methods of preparing termination
settlement proposals: (1) inventory basis and (2)
total cost basis.”! For the inventory basis, SF 1435,
“Settlement Proposal (Inventory Basis),” is used. A
total cost basis settlement proposal is prepared on
SF 1436, “Settlement Proposal (Total Cost Basis).”

In preparing an inventory basis proposal on SF
1435, direct material costs, direct labor costs, and
indirect factory expenses are allocated to various
categories of termination inventory rather than
claimed as lump sums. The categories of inventory
to which direct material costs, direct labor costs,
and indirect factory expenses are allocated are set
forth as Items 1 through 7 in Section II of SF 1435:
Item 1, “Metals”; Item 2, “Raw Materials”; Item 3,
“Purchased Parts”; Item 4, “Finished Components”;
Item 5, “Miscellaneous Inventory”; Item 6, “Work-
in-Progress”; and Item 7, “Special Tooling and Spe-
cial Test Equipment.” Under the inventory basis,
direct material costs, directlabor costs, and indirect
factory expenses claimable as “other costs” are not
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allocated toinventorybutare claimed under Item 8,
“Other Costs.” One example of “other costs” is
“initial costs,” which include starting load and pre-
paratory costs.”

In contrast, in a total cost basis proposal prepared
on SF 1436, direct material costs, direct labor costs,
and indirect factory expenses are claimed as lump
sums rather than allocated to categories of inven-
tory, with the possible exception of the category of
special tooling and special test equipment. Al-
though, where the total cost approach is used, the
FAR does not require that these costs be allocated
to special tooling and special test equipment,®
since special tooling and special test equipment
appear as a separate item on SF 1436, contractors
often allocate direct material costs, direct labor
costs, and indirect factory expenses to this cat-
egory of inventory. This approach is illustrated by
the first four Items in Section II of SF 1436: Item 1,
“Direct Material™; [tem 2, “Direct Labor”; Item 3,
“Indirect Factory Expense (from Schedule A) s
and Item 4, “Special Tooling and Special Test
Equipment (SF 1432).” In addition, under the
total cost approach, direct material costs, direct
labor costs, and indirect factory expenses claim-
able as “other costs” (such as “initial costs”) are not
claimed under these categories but are claimed
under Item 5, “Other Costs.”

The use of the inventory basis (SF 1435) is pre-
ferred under the FAR* except when there is a
complete termination of a construction or a lump-sum
professional services contract. For these special situa-
tions, where there is normally little or no inventory,
contractors must use the total cost basis.?

You must obtain advance permission from the CO
to use the total cost approach for other than the
complete termination of a construction or a lump-
sum professional services contract. The FAR per-
mits COs to approve use of the total cost basis where
use of the inventory basis is “not practicable” or “will
unduly delay settlement.”™ The FAR lists the follow-
ing nonexclusive examples of situations in which
use of the total cost basis is appropriate:?’

(i) If production has not commenced and
the accumulated costs represent planning and
preproduction or “get ready” expenses.

(ii) If, under the contractor’s accounting
system, unit costs for work-in-process and
finished products cannot readily be established.

(iii) If the contract does not specify unit
prices.

(iv) If the termination is complete ard
involves a letter contract.

In general, you should consider requesting permis-
sion to use the total cost basis if your contract is
terminated before production commences or if
your unit costs cannot be readily established.

In theory, a contractor’s recovery following a
termination for convenience should be the same
under either the inventory basis or total cost basis.”
The costs are the same. The only difference is that
direct material costs, direct labor costs, and indirect
factory expenses are accounted for differently.
However, this is not necessarily true if the Govern-
ment alleges that the contract was being performed
at a loss. When the Government terminates a loss
contract, the terminated contractor is not entitled
to profitand its recovery is reduced by a loss adjust-
ment. Under a loss adjustment, the contractor’s
termination costs, not including settlement ex-
penses, are reduced by the percentage of loss the
contractor would have incurred had the contract
been completed.®

If a loss contract is alleged, you may fare better
using the inventory basis. Under the inventory ba-
sis, acceptable finished product is subtracted from
contractor costs in determining whether a contract
is being performed at a loss. This deduction is not
made where the total cost basis is used.*® Examples
illustrating the application of the loss adjustment
under the two methods are provided in the Defense
Contract Audit Agency Contract Audit Manual®

Before deciding whether a potential loss adjust-
ment is reason for not requesting permission to use
the total cost approach, you should calculate your
potential recovery under the two methods and
compare the results. You should also give consider
ation to the techniques discussed in the earlier 1995
BRIEFING PAPER for avoiding loss adjustments. These
techniquesinclude (a) submitting equitable adjust-
ment claims to which you are entitled to raise the
contract price and (b) holding the Government to
its burden of proving there would be a loss and the
amount of the loss.*

You should submit a request for permission to
use the total cost approach to the CO as soon as
possible. If the CO does not respond in a timely
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manner, you should request a time extension be-
fore the deadline for submitting your settlement
proposal citing the CO’s delay in responding to
your request as ground for the extension. As dis-
cussed previouslyin this PAPER, you should never fail
to meet the deadline for submission of a “final”
settlement proposal.®® Thus, if a time extension is
not forthcoming and using the total cost basis s the
only way to submit a timely proposal, you should
consider submitting a proposal under the total cost
basis without advance approval. The Armed Ser-
vices Board of Contract Appeals has indicated that
a CO’s right to require use of the inventory basis is
" not absolute.*

Inventory Basis (SF 1435)

8 Background Information

SF 1435, “Settlement Proposal (Inventory Ba-
sis),” begins by requesting you to provide the follow-
ing background information: (a) whether the settle-
ment proposal is for a prime contract with the
Government or for a subcontract or purchase or-
der, (b) the name and address of the terminated
contractor or subcontractor, (c) identification of
the contractor or Government agency that sent the
notice of termination, (d) the number of the termi-
nated Government prime contractor of the subcon-
tract or purchase order, (e) the name of any
assignee, (f) the effective date of the termination,
(g) whether this is an interim or final proposal, and
(h) whether SF 1439, “Schedule of Accounting
Information,” is attached or an explanation why itis
not attached.

A fewwords about the last two items are in order.
First, you should consider submitting an interim
proposal and, as discussed in more detail later in
this PAPER, an accompanying SF 1440, “Application
for Partial Payment,” to facilitate a partial pay-
ment.? Second, the FAR requires that SF 1439,
“Schedule of Accounting Information,” always be
provided in support of a settlement proposal (un-
less the proposal is filed on SF 1438, “Settlement
Proposal (Short Form),” used for proposals under
$10,000) . However, contractors sometimes do not
provide SF 1439. As discussed below, both SF 1435
and SF 1436 ask for an explanation if SF 1439 is not
provided. '

B Section |—Status At Termination

Section I of SF 1435 provides for a computation
of the contract price at the effective date of termina-
tion. Since the contract price is a ceiling on contrac-
tor recovery other than settlement expenses,” this
computation is a critical element of your settlement
proposal. The contract price at the time of termina-
tion is the price as originally awarded plus any
equitable adjustments to which you are entitled.
You need only prove incurrence to recover costsup
to the original contract price. Torecoveradditional
amounts, you must prove entitlement to a commen-
surate equitable adjustment.®

m Section ll—Proposed Settlement

Section II of SF 1435, Items 1 through 20, pro-
vides a format for summarizing and computing
claimed costs. Schedules A through H on pages 2 to
4 of the form provide space for a more detailed
explanation of claimed costs, credits, and payments
received to date. Inaddition to Schedules A through
H, it is useful to include a separate “Description of
Cost Elements” setting forth the legal and factual
bases for claimed costs.

Each Item (1-20) in Section II of SF 1435 is
discussed in the paragraphs that follow.

» ltems 1 Through 7

(a) Item 1, “Metals™Item 1 should set forth the
amount claimed for metals at cost, including any
freight charges, as listed in SF 1426, “Inventory
Schedule A (Metals in Mill Product Form).” An
explanation should be provided in the “Description
of Cost Elements” of any difference between the
amount claimed at Item 1 and that claimed in SF
1426. The amount on SF 1426 is often less due to
losses during production.

(b) Item 2, “Raw Materials (other than metals) " —
Item 2 sets forth the amount claimed for raw mate-
rials at cost, including freight, as listed in SF 1428,
“Inventory Schedule B.” Inventory Schedule Bis for
all raw materials other than the metals listed on SF
1426, “Inventory Schedule A.” You should use a
separate Inventory Schedule B for raw materials
(Item 2), purchased parts (Item 3), and finished
components (Item 4).3° An explanation should be
provided in the “Description of Cost Elements” for
any difference between the amount claimed for raw
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materials in Item 2 and the amount claimed in SF
1428, “Inventory Schedule B.” The amount on SF
1428 is often less due to losses during production.

(c) Item 3, “Purchased Parts"—Item 3 sets forth the
amount claimed for purchased parts at cost, includ-
ing any freight charges, as listed in SF 1428, “Inven-
tory Schedule B” (which should be a form separate
from the schedule forms used for raw materials
(Item 2) and finished components (Item 4)) .* The
“Description of Cost Elements” should explain any
difference between the amount claimed for pur-
chased parts at Item 3 and SF 1428, “Inventory
Schedule B.” As with raw materials, the amount on
SF 1428 is often less due to losses during produc-
tion.

(d) ltem 4, “Finished Components™—Item 4 sets
forth the amount claimed for finished components
listed on SF 1428, “Inventory Schedule B” (on a
form separate from those used for raw materials
(Item 2) and purchased parts (Item 3)).*' Finished
components should not be confused with “accept-
able finished product,” which is listed at Item 15.
Finished components are parts of contract line
items; acceptable finished products are the con-
tract line items.

The amount claimed for finished components is
composed of direct labor costs, direct material
costs, and indirect factory expenses. An analysis of
the amount of direct labor costs, direct material
costs, and indirect factory expenses included in the
amount claimed should be provided in Schedule A
of SF 1435, “Analysis of Inventory Cost (Items 4 and
6).” The “Description of Cost Elements” should
explain any difference between the amount claimed
for finished components at Item 4 and the amount
claimed in SF 1428, “Inventory Schedule B.”

(e) Item 5, “Miscellaneous Inventory™—Item 5 sets
forth the amount claimed for miscellaneous inven-
tory. This item will be blank if the inventory all falls
into other categories.

(f) Item 6, “Work-in-Progress —Item 6 sets forth the
-amount claimed for work-in-process as listed on SF
1430, “Inventory Schedule C (Work-in-Process).”
For some inexplicable reason, Item 6 is for listing
“Work-in-Progress,” while the “Inventory Schedule
C” is for reporting “Work-in-Process.” These items
are the same.

The amount claimed is composed of direct mate-
rial costs, direct labor costs, and indirect factory
expenses. An analysis of the amount of these costs
includedin the amount claimed forwork-in-progress
should be set forth in Schedule A of SF 1435,
“Analysis of Inventory Cost (Items 4 and 6).” An
explanation should also be provided in the “De-
scription of Cost Elements” for any difference be-
tween the amount claimed for work-in-progress at
Item 6 and the amount claimed in SF 1430, “Inven-
tory Schedule C.” The amount on SF 1430 is often
less due to losses during production.

(f) Item 7, “Special Tooling and Special Test Equip-
ment”—Item 7 is for the “loss of useful value” of
special tooling and special test equipment used to
manufacture contract end items. Inventory of this
type is listed on SF 1432, “Inventory Schedule D
(Special Tooling and Special Test Equipment).”

“Loss of useful value” is the unutilized value of
special tooling and special test equipment resulting
from the termination. Under the FAR “Termina-
tion costs” cost principle, which governs the
allowability of certain costs peculiar to contract
terminations and is used in conjunction with the
other cost principles,* “loss of useful value” is “that
portion of the acquisition cost which bears the same
ratio to the total acquisition cost as the terminated
portion of the contract bears to the entire termi-
nated contractand other Government contracts for
which the special tooling, or special machinery and
equipment was acquired.”® Only “special” tooling,
machinery, or equipment qualifies for recovery as
“loss of useful value” assets. In this context, the FAR
defines “special” as meaning of such a specialized
nature that the item’s use is limited to “the develop-
ment or production of particular supplies or parts”
or to “the performance of particular services.”*

u Item 8—Other Costs

Item 8 is for indicating the total of “Other Costs”
detailed on Schedule B of SF 1435. As previously
discussed, a contractor’s recovery is limited to the
contract price at the time of termination.® This
price is composed of the price of the contract as
awarded plus any equitable adjustments to which
the contractor is entitled.

“Other Costs” are of three varieties: (1) pure
termination “other costs” that do not add to the
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contract price and are recoverable only up to the
contract ceiling, including precontract costs, initial
costs, and various costs continuing after termina-
tion (such as continuing facility costs), (2) equitable
adjustment “other costs” that are not only recover-
able butalso add to the contract price against which
a contractor may recover, including additional con-
tract administration costs (in-house and outside
professional fees) and research and development
costs due to Government-directed changes, and
(3) termination or equitable adjustment “other
costs” that fall into either category (1) or (2), includ-
ing facilities capital cost of money and delay costs.

These three categories are used in the following
discussion of some of the “other costs” commonly
incurred under terminated contracts. You should
keep in mind that this list of “other costs” that you
should consider claiming under a terminated con-
tractisillustrative rather than exhaustive. Contractor
personnel familiar with the terminated contract
should attempt to identify additional “other costs” to
be claimed. As noted earlier, the FAR entitles a
terminated contractor to recover even normally un-
allowable costsif necessary for “fair compensation.™®

(1) Pure Termination “Other Costs™—

(a) Precontract Costs. One type of “pure termi-
nation” other costs to consider claiming is precon-
tract costs. The allowability of precontract costs, in
the absence of a termination for convenience, is
governed by the FAR “Precontract costs” cost prin-
ciple.?” “Precontract costs” are defined as costs “in-
curred before the effective date of the contract
directly pursuant to the negotiation and in anticipa-
tion of the contract award when such incurrence is
necessary to comply with the proposed contract
deliveryschedule.” These costs are allowable “to the
extent that they would have been allowable if in-
curred after the date of the contract.” Interpreting
the cost principle, the U.S. Claims Court developed
a three-part test under which precontract costs are
allowable if the costs (1) are incurred to meet the
contractdeliveryschedule, (2) areincurred directly
pursuant to the negotiation and in anticipation of the
award, and (3) would have been allowable if in-
curred during contract performance.*

This limitation on allowability may not apply
after a contract is terminated for convenience, how-
ever. Because the normal FAR cost principles are
“subject to” the general policy that the termination

settlement should compensate the contractor
fairly,* precontract costs that would be unallowable
if the contract had not been terminated may be
recoverable.’ The ASBCA has stated that the earlier
in performance a termination occurs the more
likely it is that precontract costs will be allowed.*

(b) Initial Costs. The FAR “Termination costs”
cost principle allows a terminated contractor to re-
cover its “initial costs,” including “starting load costs”
and “preparatory costs.”™® “Starting load costs” thatare
“not fully absorbed because of termination are non-
recurring labor, material, and related cverhead costs
incurred in the early part of production.” These costs
result from factors such as excessive spoilage due to
inexperienced labor, idle time and subnormal pro-
duction due to testing and changing production
methods, training, and lack of familiarity or experi-
ence with the product, materials, or manufacturing
processes.>* “Preparatory costs” incurred “in preparing
to perform the terminated contract” include costs
incurred for “initial plant rearrangement and alter-
ations, management and personnel organization,
and production planning.™®

(¢) Continuing Facility Costs. “Costs continuing
after termination,” including continuing facility
costs, are allowable under the FAR “Termination
costs” cost principle if the costs cannotbe discontin-
ued despite all reasonable efforts.*® There are two
types of continuing facility costs—“idle capacity”
and “idle facilities.” These subcategories of continu-
ing facility costs are defined by the FAR “Idle facili-
ties and idle capacity costs” cost principle, a non-
termination cost principle.’” “Idle facilities” are
“completely unused facilities that are excess to the
contractor’scurrentneeds.”™® “Idle capacity” means
“the unused capacity of partially used facilities.”
More specifically, it is “the difference between that
which a facility could achieve under 100 percent
operating time on a one-shift basis, less operating
interruptions resulting from time lost for repairs,
setups, unsatisfactory materials, and other normal
delays, and the extent to which the facility was
actually used to meet demands during the account-
ing period.™®

The amount claimed for continuing facility costs
in the settlement proposal should include all allow-
able fixed costs from both the factory overhead and
general and administrative expense overhead pools.
The costs claimed should include depreciation,
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maintenance, repair, housing, rent, insurance, prop-
erty taxes, and other related costs.®

" The nontermination: “Idle facilities and idle ca-
pacity costs” cost principle limits the recovery ofidle
facilities costs to “a reasonable period, ordinarily
not to exceed 1 year.” The ASBCA held in a
nontermination case that the recovery period may
exceed one year as long as the contractor makes a
showing of diligent or reasonable efforts to limit the
costs to the Government.®? The nontermination
cost principle does not state for what period “idle
capacity” may be recovered. The overriding “Termi-
nation costs” cost principle for costs continuing
after termination does not contain the one-year
limitation. It does state, however, that “any costs
continuing after...termination due to the negli-
gent or willful failure of the contractor to discon-
tinue the costs shall be unallowable.™ The bottom
line is that the period of recovery would appear to
be the same under both cost principles. For a
discussion of how to avoid improper disallowances
of idle capacity and idle facilities costs, see the 1995
BRIEFING PAPER.™

(d) Severance Pay. Another type of the “costs
continuing after termination” allowable under the
FAR “Termination costs” cost principle is severance
pay.” Under the “Compensation for personal ser-
vices” cost principle, severance pay is allowable to the
extent itis required either by (1) law, (2) a collective
bargaining agreement, (3) established policy, or
(4) circumstances of the particular employment.®

(e) Standby Time. Also allowable as one of the
“costs continuing after termination” is standby time.
This is the time it takes to reassign employees
working on the terminated contract to other work.
The limitation on the amount recoverable is rea-
sonableness. As noted previously, only costs con-
tinuing after termination that “despite all reason-
able efforts by the contractor...cannotbe discontin-
ued immediately” are allowable under the FAR
“Termination costs” cost principle.®’

(f) Rental Costs Under Unexpired Leases. Rental
.costs under unexpired leases are allowable under
the “Termination costs” cost principle when the
rental is shown to have been “reasonably necessary
for the performance of the terminated contract.”®
After the termination, the contractor must make
reasonable efforts to minimize the costs to the

Government.® Rental costs are allowable for the
contract period and “suck further period as may be
reasonable.™ See the 1995 BrIEFING PAPER for a dis-
cussion of how to avoid improper disallowances of
rental costs following a termination for conve-
nience.”!

(g) Unamortized Leasehold Improvements. The
cost of unamortized alterations and reasonable res-
torations required by the lease are allowable under
the FAR “Termination costs” cost principle when
the alterations were necessary for performing the
contract.”

(2) Equitable Adjustment “Other Costs™— :

(a) Additional Contract Administration—-In-
House Costs. As the result of stop work orders and
various Government-directed changes, contractors
often incur additional contractadministration costs,
such as costs incurred by contractor personnel for
travel and related expenses. A contractor is entitled
to an equitable adjustment for these costs.”

(b) Additional Contract Administration—Qutside
Professional Fees. To respond to various Govern-
ment-directed changes, contractors may be forced
to retain outside counsel or other professionals.
These costs should not be confused with legal and
professional expenses incurred in conjunction with
the termination for convenience settlement pro-
posal. A contractor is entitled to an equitable adjust-
ment in the contract price for professional feesand
expenses incurred as a result of Government-di-
rected changes.”™

The allowability of outside professional fees in-
curred during contract performance depends upon
whether theywere incurred for contract administration
or to prosecute a claim against the Government. Outside
professional fees incurred during performance for
contract administration purposes are allowable.”
Outside professional fees for prosecuting a claim
against the Government are unallowable.™

A factor in determining allowability is whether
the request for equitable adjustment contains a
CDA claim certification and requests a final decision.
These are indicia of prosecuting a claim. There are
conflicting considerations regarding seeking recov-
ery of costs for outside professionals since, as is
discussed later, a contractor is entitled to interest
from the time of submission of a CDA claim.
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Contractors sometimesclaim outside professional
fees incurred during performance as a termination
settlement expense. This is a mistake since you may
recover profit on performance costs but not on
settlement expenses.”

(c) Research & Development Costs Resulting From
Contract Changes. As the result of various Govern-
ment-directed changes, contractors may be forced to
conduct R&D effort not otherwise required by the
contract. A contractor is entitled to an equitable
adjustment for such costs.”

(3) Either Category “Other Costs™—

(a) Facilities Capital Cost of Money. A contractor
may be entitled to recover facilities capital cost of
money under the FAR “Cost of money” cost prin-
ciple.™ “Cost of money” is an imputed amount for the
cost of capital for facilities devoted to contract perfor-
mance. It is computed by multiplying the net book
value of facilities committed to the contract by the
interest rate set by the Secretary of the Treasury.* Cost
of money may be either a pure termination “other
cost” or an equitable adjustment “other cost.” The
proper characterization dependson thatof the under-
lying costs on which cost of money is calculated.

You should claim cost of money in Item 8 if
allowable to maximize your recovery following a
convenience termination. Cost of money is allow-
able if either (1) the termination settlement pro-
posal is the first cost proposal submitted under the
contract, or (2) cost of money was requested on
prior cost proposals.®’

(b) Delay Costs. Another category of costs that
may fall into either category of “other costs” is
“delay costs. Delay costs include unabsorbed over-
head and the additional costs of performing in a
later period, such as labor and material escalation
costs. For the contractor to be entitled to an equi-
table adjustment for a delay period, the delay must
be caused exclusively by the Government in its
contractual capacity.®? As previously discussed, an
equitable adjustment raises the contract price
against which the contractor can recover its costs
in the termination settlement. Costs for all other
delay periods are pure termination “other costs”
recoverable only up to the contract ceiling. These
include delay periods for which the contractor is
solely responsible; there is concurrent responsi-
bility (contractor and Government in its contrac-

tual capacity); neither party is responsible, such as
in the case of strikes, unusually severe weather,
floods, fires, epidemics, and acts of God; or the
Government is responsible in its sovereign capac-
ity.® In applying these rules, it is necessary to
distinguish between Government actions in its
contractual capacity and Government actions in
its sovereign capacity. Briefly stated, contractual
acts are those directed specifically at the contrac-
tor, while sovereign acts are directed at the public
generally.®

If there is a sufficient contract price ceiling, a
terminated contractor can recover for all days of
delay irrespective of responsibility.*® Under such
circumstances, the number of days of delay is the
difference between (1) the number of days in the
original contract schedule to reach the stage of
performance at the time of termination and (2) the
number of days between the time of award and the
termination for convenience. If there is not suffi-
cient contract price for such arecovery, the contrac-
tor can still recover for delays for which itis entitled
to an equitable adjustment (delays caused solely by
the Government in its contractual capacity).

The next step is to calculate unabsorbed overhead
for the days of delay. The U.S. Court of Appeals for
the Federal Circuit has held that the Eichleay for-
mula is the required method.* The following steps
are used in the Eichleay formula to calculate the
amount of recoverable overhead:

Step 1

Contract billings Total overhead for

actual contract period

Total billings for
actual contract period

= Overhead allocable to contract

Step 2

Overhead allocable to coniract .
=  Daily contract

overhead

Actual days of contract performance

Step 3

Daily contract X

Days of delay
overhead

= Amount recoverable as unabsorbed overhead
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u [tems 9 Through 20

(a) Item 9, “General and Administrative Expenses (from
Schedule C)—The G&A expense rate should be ap-
plied to Items 1 to 8 and to Item 14, “Settlements
With Subcontractors (from Schedule F) ” on SF 1435.
The G&A expense rate used for Government con-
tracts must exclude unallowable costs.®” The G&A
expense rate used by a terminated contractor should
be further reduced to reflect any costs normally
charged as indirect costs that are charged as direct
costs under the terminated contract.®®

A common mistake is not to apply the G&A
expense rate to Item 14, “Settlements With Subcon-
tractors,” because it is below Item 9 for G&A ex-
penses on SF 1435. However, the “Termination
costs” cost principle provides that an “appropriate
share of the contractor’s indirect expense may be
allocated to the amount of settlements with subcon-
tractors.™ G&A expenses on subcontractor settle-
ments should therefore be included in Item 9 or
Item 14 and explained as applicable at Schedule C
or F of SF 1435. (For a discussion of the application
of indirect costs to settlement expenses, see the
explanation of Item 12, below.)

You should use final G&A expense rates if they
are available. Where final rates are not available,
you should use estimates. Identify the rates by fiscal
year and indicate which are actual and which are
estimates under Schedule C of SF 1435.

(b) Item 10, “Total (Items 1 to 9inclusive) —Item 10

is a computational block. List here the sum of the

amounts claimed in Items 1 through 9.

(c) Item 11, “Profit (explain in Schedule D) ™—A
terminated contractor is entitled to a reasonable
profit on its incurred costs other than settlement
expenses.* The FAR directs the CO to consider the
following factors in negotiating profit:*!

(1) Extent and difficulty of the work done by
the contractor as compared with the total
work required by the contract.

Engineering work, production schedul-
ing, planning, technical study and super-
vision, and other necessary services.

(2)

(3)

(4) Amount and source of capital and extent
of risk assumed.

Efficiency of the contractor.
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(5) Inventive and developmental contribu-
tions and cooperation with the Govern-
ment and other contractors in supplying
technical assistance.

Character of the business, including the
source and nature of materials and the
complexity of manufacturing techniques.

(6)

Rate of profit that the contractor would
have earned had the contract been com-
pleted.

(7)

Rate of profit both parties contemplated
at the time the contract was negotiated.

(8)

Character and difficulty of subcontract-
ing, including selection, placement, and
management of subcontracts, and effort
in negotiating settlements of terminated
subcontracts.

(9)

The profit rate you propose should be based on
these factors and explained in the “Description of
Cost Elements.”

Often the Government will contend that a
contractor’s profitis limited to the amountbid or
negotiated for the contract when awarded. A
termination for convenience sometimes results
because what was intended as a production con-
tract turns into an unanticipated research and
development effort. Under such circumstances,
the additional difficulty and risk would entitle the
terminated contractor to a higher rate of profit
than that bid or negotiated for the underlying
contract.

A negative profit can be listed at Item 11 for any
loss adjustment to which the Government is en-
titled. However, a contractor should not readily
concede that the Government is entitled to a loss
adjustment. Asnoted earlier in this PAPER, one of the
techniques for avoiding a loss adjustment is to hold
the Government to its burden of proof rather than
admitting to a loss contract.?

(d) Item 12, “Settlement Expenses (from Schedule
E) —A terminated contractor is entitled to recover
as settlement expenses (1) accounting, legal, cleri-
cal, and similar costs reasonably necessary for prepa-
ration and negotiation of its termination settlement
proposal and settlement of subcontractor termina-
tion settlement proposals and (2) reasonable costs
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for storage, transportation, and disposition of ter-
mination inventory.*

You should set up a separate account to accumu-
late settlement expenses for in-house personnel.*
Toavoid double counting, in-house personnel costs
charged directly as settlement expenses should be
removed from indirect cost pools.

The FAR provides that “indirect costs” for settle-
ment expenses for in-house personnel
“normally...shall be limited to payroll taxes, fringe
benefits, occupancy costs, and immediate supervi-
sion costs.”™ Until recently, the DCAA’s position
was that this provision limited indirect charges for
all personnel irrespective of whether the costs are
normally charged directly or indirectly. By Memo-
randum dated November 22, 1996, the DCAA re-
vised its Contact Audit Manualto conform with cases
holding that the FAR limitation only applies to
employee costs normally charged asindirect costs.*
The DCAA no longer disputes that a contractor is
entitled to follow its normal overhead practices for
employee costs normally charged as direct costs.

(€) Item 13, “Total (Items 10 to 13 inclusive) —Item
13 is a computational block. List here the sum of the
amounts claimed in Items 10, 11, and 12.

() Item 14, “Settlements With Subcontractors (from
Schedule F) —Item 14 s for settlements with subcon-
tractors. To protect the contractor, any settlements
with subcontractorsshould, consistentwith the FAR
requirements, be made subject to CO approval.?”’

As previously noted, a terminated contractor is
entitled to recover G&A expenseson subcontractor
settlements.”® The G&A expenses claimed on sub-
contractor settlements should either be applied at
Item 9 or included at Item 14 and explained as
applicable at Schedule C or F.

(g) Item 15, “Acceptable Finished Product™—Accept-
able finished product is listed at Item 15 at the
contract price. As previously noted, “Acceptable
Finished Product” means deliverables that are con-
tract line items and not Item 4 “Finished Compo-
nents,” which are parts of contract line items.

(h) Item 16, “Gross Proposed Settlement (Items 13 thru
15)—Item 16 is a computational block. List here
the sum of the amounts claimed in Items 13
through 15.
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(1) Item 17, “Disposal and Other Credits (from Sched-
ule G) —List here any disposal or other credits to
which the Governmentis entitled. Provide details in
Schedule G. Such credits should include, but are
not limited to, amounts received by selling scrap
and returning materials to vendors and materials
used for or allocated to other contracts.”

() Item 18, “Net Proposed Settlement (Item 16 less
17)"—Item 18 is a computational block. List here
the amount remaining after the disposal and other
credits set forth at Item 17 are subtracted from the
gross proposed settlement at Item 16.

(k) Item 19, “Advance, Progress & Partial Payments
(from Schedule H)"—List at Item 19 the sum of all
advance, progress, and partial payments received
under the contract. Advance, progress, and partial
payments at Item 19 are all unliquidated payments
made to the contractor before, during, and after
performance.'” This amount does zotinclude pay-
ments for completed items invoiced at contract
price. Provide details in Schedule H.

(1) Item 20, “Net Payment Requested (Item 18 less
19)>—Item 20 is a computational block. List here
the amount remaining after the total for advance,
progress, and partial payments at Item 19 is sub-
tracted from the net proposed settlement at
Item 18.

Total Cost Basis (SF 1436)

SF 1436, “Settlement Proposal (Total Cost Ba-
sis),” follows a similar format to SF 1435 and re-
quests much of the same information. Both the
background information on the contract and the
computation of the contract price in Section I,
“Status of Contract or Order at Effective Date of
Termination,” are the same as must be provided on
SF 1435.

Section Il of SF 1436, Items 1 through 19, likewise
provides a format for summarizing and computing
claimed costs. Schedules A to H on pages 2 to 4 of
the form provide space for amore detailed explana-
tion of claimed costs, credits, and payments re-
ceived to date. As previously discussed, in addition
to the explanation provided atSchedulesA through
H, your termination proposal should include a
separate “Description of Cost Elements” setting
forth the legal and factual bases for claimed costs.
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Instructions for completing each Item (1 to 19)
in Section II of SF 1436, with references where
appropriaic to the prior discussion in this PapEr of
the corresponding line items in SF 1435, are pro-
vided in the paragraphs that follow.

(a) ltem 1, “Direct Material”—Item 1 sets forth the
amount claimed for direct material costs other than
those included in Item 5, “Other Costs.” “Direct
material” is material that becomes part of the fin-
ished product or is otherwise consumed during
production. Direct material costs include any trans-
portation charges.

(b) ltem 2, “Direct Labor—Iltem 2 sets forth the
amount claimed for direct labor costs other than
thoseincluded inItem 5, “Other costs.” Directlabor
costs represent the wages and fringe benefits of
personnel engaged in manufacturing.

(c) ltem 3, “Indirect Factory Expense (from Schedule
A)—Item 3 sets forth the amount claimed for
indirect factory expenses other than that included
in Item 5, “Other Costs.” Indirect factory expenses
are all allocable manufacturing costs other than
direct material and direct labor costs. The rates
utilized should be adjusted to exclude any costs
normally charged indirectly that are charged di-
rectly to the terminated contract.

(d) ltem 4, “Special Tooling and Special Test Equip-
ment”—Item 4 is for the loss of useful value of special
tooling and special test equipment used to manu-
facture contract end items. See the prior discussion
of SF 1435, Section II, Item 7.

(e) Item 5, “Other Costs (from Schedule B)"—The
“other costs” that may be claimed in a total cost basis
settlement proposal will be the same as under an
inventory basis proposal. See the previous discus-
sion of SF 1435, Section II, Item 8.

(f) ltem 6, “General and Administrative Expenses
(from Schedule C) —The G&A expense rate is ap-
plied toItems 1 to 5 and Item 14, “Settlements With
Subcontractors.” See the earlier discussion of SF
1435, Section II, Item 9.

(g) Item 7, “Total Costs (Items 1 thru 6) —Item 7 is
a computational block. List here the sum of the
amounts claimed in Items 1 through 6.

(h) Item 8, “Profit (Explain in Schedule D)"— As
explained previously, a terminated contractor is
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entitled to a reasonable profit on its incurred costs
and post-termination costs other than settlement
expenses.'” See the prior discussion of SF 1435,
Section II, Item 11.

(i) Item 9, “Total (Items 7 and 8)—Item 9 is a
computational block. List here the sum of the
amounts claimed in Items 7 and 8.

(j) Item 10, “Deduct Finished Product Invoiced or To
Be Invoiced™—Item 10 is for finished product in-
voiced or “to be invoiced.” Finished product is
charged at the contract price.

(k) Item 11, “Total (Item 9 less Item 10) —Item 13 is
a computational block. List here the difference
between the total for finished product at Item 10
and the subtotal at Item 9 (which is the total of Items
1 through 6 and 8).

(1) Item 12, “Settlement Expenses (from Schedule E) —
Item 12 is for the total of settlement expenses
detailed on Schedule E of SF 1436. See the earlier
discussion of SF 1435, Section II, Item 12.

(m) Item 13, “Total (Items 11 and 12)"—Item 11 is
a computational block. List here the sum of the
amounts claimed in Items 11 and 12.

(n) Item 14, “Settlements With Subcontractors (from
Schedule F)"—Item 14 is for the total costs of
settlements with subcontractors. List here the
sum of the amounts detailed on SF 1436, Sched-
ule F. See the prior discussion of SF 1435, Section

I, Item 14.

(0) Item 15, “Gross Proposed Settlement (Items 13 thru
14)—Item 15 is a computational block. List here
the sum of the amounts claimed in Items 13 and 14.

(p) Item 16, “Disposal and Other Credis (from Sched-
ule G) —List here any disposal or other credits the
Government is entitled to as detailed on SF 1436,
Schedule G. See the previous discussion of SF 1435,
Section II, Item 17.

(q) Item 17, “Net Proposed Settlement (Item 15 less
16)—Item 17 is a computational block. List here
the remainder after the total for disposal and other
credits set forth at Item 16 is subtracted from the
gross proposed settlement at Item 15.

(r) Item 18, “Advance, Progress & Partial Payments
(from Schedule H) —List at Item 18 the sum of all
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unliquidated advance, progress, and partial pay-
ments received under the contract as detailed in
SF 1436, Schedule H. See the earlier discussion of
SF 1435, Section II, Item 19.

(8) Item 19, “Net Payment Requested (Item 18 less
19)—Item 19 is a computational block. List here
the remainder after the total for advance, progress,
and partial payments at Item 18 is subtracted from
the net proposed settlement at Item 17.

Inventory Schedules

To support a termination settlement proposal,
contractors submit inventory schedules that pro-
vide information on various types of property ac-
quired for the performance of the contract. Effec-
tive September 24, 1996, the FAR was amended to
require contractors to submit inventory schedules
within 120 days of the effective date of contract
termination unless granted a time extension in
writing by the CO.!? Previously, the FAR had
imposed no deadline on the submission of inven-
tory schedules following a termination for conve-
nience. Inventory schedules should in any event
be submitted as soon as possible to expedite plant
clearance (the screening, redistribution, and dis-
posal of contractor inventory from a contractor’s
plant or work site).!® A CO will often notacton a
request for partial payment until plantclearance is
completed.

Asnoted earlier in this PAPER, the following inven-
tory forms and their respective continuation sheets
are required for inventory or total cost basis termina-
tion settlement proposals as applicable: SF 1426,
“Inventory Schedule A (Metals in Mill Product
Form)” (and SF 1427, “Continuation Sheet”); SF
1428, “Inventory Schedule B” (and SF 1429, “Con-
tinuation Sheet”); SF 1430, “Inventory Schedule C
(Work-in-Process)” (and SF 1431, “Continuation
Sheet”); and SF 1432, “Inventory Schedule D (Spe-
cial Tooling and Special Test Equipment)” (and SF
1433, “Continuation Sheet”).'%

These forms, which are largely self-explanatory,
require a contractor to indicate the physical condi-
tion of each inventory item. For this purpose, the
FAR provides the following condition codes:'®

Code 1, Unused-good. Unused property that
is usable without repairs and identical or
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interchangeable with new items from normal
supply sources.

Code 2, Unused-fair. Unused property that is
usable without repairs, but is deteriorated or
damaged to the extent that utility is somewhat
impaired.

Code 3, Unused-poor. Unused property that
is usable without repairs, but is considerably
deteriorated or damaged. Enough utility remains
to classify the property better than salvage.

Code 4, Used-good. Used property that is
usable without repairs and most of its useful life
remains.

Code 5, Used-fair. Used property thatis usable
without repairs, but is somewhat worn or
deteriorated and may soon require repairs.

Code 6, Used-poor. Used property that may
be used without repairs, but is considerably worn
or deteriorated to the degree that remaining
utility is limited or major repairs will soon be
required.

Code 7, Repairs required-good. Required
repairs are minor and should not exceed 15
percent of original acquisition cost.

Code 8, Repairs required-fair. Required
repairs are considerable and are estimated to
range from 16 percent to 40 percent of original
acquisition cost.

Code 9, Repairs required-poor. Required
repairs are major because property is badly
damaged, worn, or deteriorated, and are
estimated to range from 41 percent to 65 percent
of original acquisition cost.

Code X, Salvage. Property has some value in
excess of its basic material content, but repair
or rehabilitation to use for the originally
intended purpose is clearly impractical. Repair
for any use would exceed 65 percent of the
original acquisition cost.

Code S, Scrap. Material that has no value
except for its basic material content.

The forms also require the contractor to pro-
vide the price or costs of the inventory. Anytime
the actual costs or invoiced price of an inventory
item is not available, you should use an estimate
andidentify estimated costswith the symbol “(e).”%
In theory, the use of estimates other than for bulk
raw materials and metals and work-in-process will
largely be limited to inventoryschedules furnished
for settlement proposals submitted on a total cost
basis.

After inventory ca‘egery, subdivision, condition, and
cost or price determinations have been made, you
should list the inventory on SF 1426, SF 1428, SF
1430, or SF 1432 as discussed below.'””
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u Schedule A {Metals In Mill Product Form)
(SF1426)

SF 1426, “Inventory Schedule A (Metals in Mill
Product Form),” is used to list metals in raw or
primary form as furnished by the mill. Itis also used
for nonmetallic materials such as plastics, rubber,
and lumber in mill form.'®

For both inventory basis (SF 1435) and total cost
basis (SF 1436) settlement prcposals, inventory is
listed on SF 1426 at cost, which includes any freight
charges. Where the inventory basis (SF 1435) is
used, the inventory listed on SF 1426 is included in
Item 1, “Metals.” As previously noted, the amounts
on SF 1435 and SF 1426 often differ due to losses
during production. If the total cost basis (SF 1436)
is used, the inventory listed on SF 1426 is lumped
with other types of material under Item 1, “Direct
Material.”

m Schedule B (SF 1428)

SF 1428, “Inventory Schedule B,” is a catchall
schedule. It must be used for all inventory that does
not belong on SF 1426, SF 1430, or SF 1432.'®
Inventory required to be listed on SF 1428 includes
raw materials (other than metals), purchased parts,
and finished components.

For both inventory basis (SF 1435) and total cost
basis (SF 1436) settlement proposals, raw materi-
als and purchased parts are listed at cost, which
includes any freight charges. Under the inventory
basis (SF 1435), the amount claimed for finished
components is the sum of direct material costs,
direct labor costs, and indirect factory expenses.
The computation is made in Schedule A of SF
1435, “Analysis of Inventory Cost (Items 4and 6).”
On SF 1435, the amounts for raw materials are
included under Item 2, “Raw Materials (other than
metals)”; purchased parts under Item 3, “Pur-
chased Parts”; and finished components under
Item 4, “Finished Components.” The amounts
listed under Items 2, 3, and 4 on SF 1435 often
differ from the amounts on the inventory schedule
due to losses during production. If the total cost
basis (SF 1436) is used, only direct material costs
(including freight costs) are listed on SF 1428,
“Inventory Schedule B.” These costs are lumped
with other material costs on SF 1436 under Item 1,
“Direct Material.”
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u Schedule C (Work-In-Process) (SF 1430)

“Work-in-process” is material “released to manu-
facturing, engineering, design or other services
under the contractand includes undelivered manu-
factured parts, assemblies, and products, either
complete or incomplete.”'® Under the inventory
basis (SF 1435), the amount on SF 1430, “Inventory
Schedule C (Work-in-Process),” for work-in-process
is composed of direct material costs, direct labor
costs, and indirect factory expenses. You must pro-
vide a cost breakdown of these three factors in
Schedule A, “Analysis of Inventory Cost (Items 4
and 6).” As previously discussed, “Work-in-Process”
on Inventory Schedule C is the same as “Work-in-
Progress” on SF 1435, Item 6. Under the total cost
basis (SF 1436), the amount listed is limited to
direct material costs, which include any freight
charges.

» Schedule D (Special Tooling & Special Test
Equipment) (SF 1432)

SF 1432, “Inventory Schedule D (Special Tooling
and Special Test Equipment),” is used for listing
special tooling and special test equipment such as
dies, jigs, and gauges.!"! If the inventory basis (SF
1435) is used for the settlement proposal, special
tooling and special test equipment are priced at
purchase price plus any direct material costs, direct
labor costs, or indirect factory expenses. If the total
cost basis (SF 1436) is used, pricing may be limited
to acquisition or direct material costs. However,
contractors using the total cost basis often elect to
price special tooling and special test équipment in
the same manner they would under the inventory
basis.

If the inventory basis (SF 1435) is used, the
amount claimed appearsatItem 7, “Special Tooling
and Special Test Equipment.” If the total cost basis
(SF 1436) is used, the amount claimed appears at
Item 4, “Special Tooling and Special Test Equip-
ment.”

Schedule Of Accounting Information

(SF 1439)

SF 1439, “Schedule of Accounting Information,”
provides the Government background information
concerning the terminated contractor’s account-
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ing system and any deviations from the accounting
system made in preparing the termination settle-
ment proposal. To be fairly compensated and to
maximize recovery, a contractor will often deviate
from its regular accounting practices in submitting
a termination settlement proposal. An example is
charging costs normally charged as indirect costs
directly to the terminated contract.'?

The FAR requires all prime contractors to sub-
mit SF 1439, “Schedule of Accounting Informa-
tion” in support of a termination settlement pro-
posal,'® and both SF 1435 and SF 1436 ask for an
explanation if SF 1439 is not provided. Prime
contractors sometimes indicate they are not pro-
viding SF 1439 because they have a current CAS
Disclosure Statement. Although such an explana-
tion may be accepted, itis notagoodidea to fail to
provide SF 1439 if you are deviating from your
normal accounting practices in your settlement
proposal.

Subcontractors should consider submitting SF
1439 even though they are not required to do so.
Furnishing SF 1439 will likely expedite the process-
ing of partial payment applications.

Application For Partial Payment (SF 1440)

SF 1440, “Application for Partial Payment,” is not
a required form for submission of a fully compliant
termination settlement proposal. However, to alle-
viate the cash-flow problems resulting from a termi-
nation, you maywant to include an “Application for
Partial Payment” with your settlement proposal.

Partial paymentsare available before settlement.'*
Contractors may receive a partial payment that
includes, in the aggregate, the following amounts:'*

(a) 1009 of the contract price adjusted for
items completed before the termination
date or to be completed after the termi-
nation date with the CO’s approval.

100% of subcontractor settlements the
contractor has paid that were approved
by the CO.

(b)

90% of the direct costs of termination
inventory including raw materials, pur-
chased parts, supplies, and direct labor.

(c)
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(d) 90% of other allowable costs notincluded
above that are allocable to the terminated
requirements including settlement ex-
penses.

(e) 100% of partial payments made to sub-

contractors.

The SF 1440, “Application for Partial Payment,”
asks for essentially the same information as pro-
vided on SF 1435, “Settlement Proposal (Inventory
Basis).”

A partial payment request may be submitted
with or after submission of the termination settle-
ment proposal or interim settlement proposal.!’®
Where complex termination settlement propos-
als are involved, the Government often makes
more than one partial payment before a final
settlement is reached or the parties resort to
litigation. To facilitate prompt processing, an
interim settlement proposal and accompanying
“Application for Partial Payment” should gener-
ally be limited to costs that the Government is
unlikely to dispute.

You should consider requesting permission to
submit an interim settlement proposal on a total
cost basis. If the CO is amenable, this technique can
be used to facilitate prompt submission and a par-
tial payment. A CO may approve use of the total cost
approach for an interim settlement proposal even
where the final settlement proposal is to be submit-
ted on an inventory basis.!'” Before requesting per-
mission to submit an interim settlement proposal
on a total cost basis, you should discuss the matter
with the CO. Otherwise, you may lose considerable
time waiting for a reply.

The FAR requires that the Government
“promptly” process the partial payment applica-
tion.!'® Howe/er, sometimes a CO will ignore this
requirement or refuse to make a partial payment
to force a complete settlement. You may be able to
get a recalcitrant CO to make a prompt partial
payment by pointing out that (1) payment is the
Government’s primary contractual obligation, and
(2) failure to make payment may be a breach of
contract entitling you to anticipatory profits and
other special damages'”® that aré not available
under the “Termination for Convenience of the
Government” clause.'?
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Requests For Equitable Adjustments

As previously discussed, contractor recovery fol-
lowing a termination for convenience is limited to
the contract price.'” The contract price is the sum
of the contract as awarded, plus any equitable
adjustments to which the contractor is entitled.
Thus, if a contractor claims amounts in excess of
the original contract price, it must prove entitle-
ment to a commensurate equitable adjustment to
recover the excess. In other words, to recover
amounts up to the original contract price, you
need only showincurrence. To recover amountsin
excess of the original contract price, you need to
demonstrate a cause-and-effect relationship be-
tween some Government action or inaction and
the additional costs.

You should therefore include a request for an
equitable adjustmentwith your settlement proposal
to claim amounts that exceed the original contract
price. Such costs, except for G&A expenses and
profit, should also be included in the termination
settlement proposal under “Other Costs” (Item 8
on SF 1435 or Item 5 on SF 1436). Itis not necessary
to include G&A expenses and profit under the
category “Other Costs” since they are added else-
where on SF 1435 and SF 1436.

However, equitable adjustment claims are inde-
pendent of termination settlement proposals.'?? A
terminated contractor may therefore first submit
equitable adjustment claims for Government
changes to start the accrual of CDA interest'® and
submitits termination settlement proposal later but
within the one-year deadline. Since requests for
equitable adjustments may be submitted separately,
the failure to submit a termination settlement pro-
posal in a timely manner does not necessarily fore-
close the right to recovery for contract changes
under requests for equitable adjustments.'?*

Recovery Of CDA Interest

B Requirements For A “Claim”

A contractor is entitled to interest from the date
of submission of a CDA “claim.”'? For a submission
by a contractor to the CO to qualify as a CDA
“claim,” it must (1) be in writing, (2) request pay-
ment of a sum certain, (3) be other than an invoice
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or other routine request for payment,'* (4) be
certified if for over $100,000,'” and (5) request a
finzl decision.'®

A termination settlement proposal prepared on
an SF 1435 or 1436 readily meets requirements
(1) through (3). A properly prepared SF 1435 or SF
1436 is in writing and requests payment of a sum
certain. Furthermore, in a recent decision, the Fed-
eral Circuit held that a termination settlement pro-
posal is not a routine request for payment.'®

To satisfy requirement (4), a CDA certification is
required if you claim over $100,000 in your settle-
ment proposal.'® It must state as follows:!3!

I certify that the claim is made in good faith;
that the supporting data are accurate and
complete to the best of my knowledge and belief;
that the amount requested accurately reflects
the contract adjustment for which the contractor
believes the Government is liable; and that [ am
duly authorized to certify the claim on behalf of
the contractor.

If the certification is defective and the CO so noti-
fies the contractor within 60 days after claim submis-
sion, the CO need not issue a final decision.!??
Otherwise the CO must, within 60 days of claim
submission, issue a final decision or advise the
contractor when a final decision will be issued.!??

The preprinted “Certificate” appearing before
the signature block on both SF 1435 and SF 1436
does not meet CDA certification requirements.
Therefore, a CO could refuse to issue a final deci-
sion within the 60-day window. If the CO ignores
such a “defective certification” and issues a final
decision, the defect is correctable anytime up to the
entry of final judgment in the litigation of the
claim."™

Whethera termination settlement proposal that
requests a final decision at the time the proposal is
submitted meets the requirements for a CDA
“claim” is unclear. In 1996, the Federal Circuit
held that a termination settlement proposal that
did not expressly request a final decision was not a
CDA claim when submitted but ripened into a
claim after negotiations between the parties
reached an impasse. Although the court recog-
nized that arequest forafinal decision need not be
express, it reasoned that a termination settlement
proposalisinitially submitted for negotiation rather
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than a final decision.'® Since this Federal Circuit
decision, there has been disagreement over
whether a termination settlement proposal that
expressly requests a final decision at the outset
could qualify as a CDA claim when submitted. The
ASBCA has held that, even absent an impasse in
negotiations, a settlement proposal was trans-
formed into a claim when a contractor requested
a final decision.'”® However, the Department of
Transportation Board has held that a settlement
proposal is not a claim when submitted because it
is contractually required to be submitted.'*” Com-
mentators are also in disagreement.'?®

® Interest vs. Settlement Expenses

If a termination proposal is initially submitted as
a CDA claim, the Government may attempt to
disallow termination settlement expenses under
the FAR “Costs related to legal and other proceed-
ings” cost principle, which provides that the costs of
pursuing a “claim” against the Government are
unallowable.” This argument has been successful
in nontermination cases.'* However, where there is
a termination for convenience, itwould appear that
such costs are still recoverable as settlement ex-

These Guidelines are designed to assist you in
preparing a termination settlement proposal
after a contract has been terminated for the
Government’s convenience. They are not, how-
ever, a substitute for professional representa-
tion in any particular situation.

1. Submit a timely termination settlement
proposal. Absent timely submission, the CO’s
or higher-tier contractor’s payment determina-
tion is not subject to judicial review.

2. Follow basic strategies for maximizing recov-
ery, including (a) claiming otherwise unallow-
able costs under the “fair compensation” prin-
ciple, (b) not allowing the Government to im-
properly disallow costs by imposing its after-the-
fact business judgment, (c) not accepting disal-
lowances based on impractical proof require-
ments, (d) claimingallallowable costs, (e) charging
normally indirect costs directly, (f) avoidingloss
adjustments, (g) requesting a partial payment,
and (h) obtaining professional help.

GUIDELINES
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penses. Under the FAR “Termination costs” costs
principle, a contractor may recover as settlement
expenses professional fees and other costs for the
“preparation and presentation...of settlement
claims to the contracting officer.™*! Professors Ralph
Nash and John Cibinic concur based on a different
rationale:'*

Assuming that our interpretation is proper and
a termination settlement proposal can be initially
submitted as a claim, the contractor should be
entitled to receive both interest and the costs of
preparing the settlement proposal. Just as the
costs of preparing [a request for an equitabie
adjustment] for a directed change are properly
costs of contract administration, the costs of
preparing a termination settlement proposal
are properly costs related to the termination.
Both submissions are specifically required by
the terms of the “Changes” and “Termination”
clauses.

In sum, although there is some debate, it ap-
pears, at least to the authors, that (1) a contractor
can initially submit a termination settlement pro-
posal as a CDA claim and begin the accrual of
interest, and (2) submitting a settlement proposal
in this manner should not prejudice a contractor’s
right to recover settlement expenses.

3. Become familiar with the formsfor submit-
ting a termination settlement proposal. These
forms include (a) the termination settlement
proposal, SF 1435 (Inventory Basis) or SF 1436
(Total Cost Basis), (b) the various inventory
schedules and continuation sheets, SF 1426 to
SF 1433, (c) SF 1439, “Schedule of Accounting
Information,” and (d) SF 1440, “Application for
Partial Payment.”

4. Supplement your termination settlement
proposal forms with a “Description of Cost Ele-
ments.” This is particularly important when you
are using the FAR guarantee of “fair compensa-
tion” to claim an otherwise unallowable cost.

5. Be aware of the differences between the
preferred inventory basis (SF 1435) and total cost
basis (SF 1436) for preparing settlement propos-
als. Although both approaches theoretically lead
to the same amount claimed, contractor recov-
ery may be less under the total cost method where a
loss contract is alleged.
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6. Obtain CO permission if you plan to use the
total cost basis (SF 1436) for your settlement
proposal. Be sure to make a timely request,
keeping in mind the deadline for submitting the
termination settlement proposal.

7. Submit requesis for equitable adjustments to
which you are entitled. This will enable you to
recover amounts in excess of the original contract
price and avoid loss adjustments.

8. Adjust indirect cost rates to reflect costs
normally charged indirectly that are charged di-
rectly to the terminated contract.

9. Completely fill out the applicable inven-
tory schedules. Be sure to use the pertinent condi-
tion codes.

10. If you are using the total cost basis (SF
1436), do not allocate direct material costs, di-

rect labor costs, and indirect factory expenses to
inventory.

11. When using the inventory basis (SF 1435),
use the “Description of Cost Elements” to ex-
plain any differencesbetween the amount claimed
for inventory on SF 1435 and inventory listed on
the various schedules.

12. To expedite settlement, always submit SF
1439, “Schedule of Accounting Information.”
To facilitate cash flow, submit an interim pro-
posal and SF 1440, “Application for Partial
Payment”

13. Consider submitting the settlement pro-
posal as a CDA claim to recover interest. Be aware

. that the Government may argue that settlement

expenses are an unallowable cost of prosecuting a
claim against the Government.

*
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SF 1435, SETTLEMENT PROPOSAL (INVENTORY BASIS)

FORM APPROVED B
.000—0012

SETTLEMENT PROPOSAL {INVENTORY BASIS)

I s 5 tel WU D PO X Nyt W N
uorenmg oxmmg aﬂ swec: galhoﬂnu m -umuu\-nu |m dste d, end P g ond ¢ g the of nd i m
fegarding this Burden estimate of any other aspect of this ion of ati ing suggesti for \m dwden, to the FAR Secreterist
(VRS), Otfice of Federal ond R y Policy. GSA, Washington, D.C. 20405; #nd 1o the Office of Muuoomom Budget, Paperwerk Reduction
Project (8000-0012), wmnwm. D.C. 20503,
Foa USE iv A FIXED-PRICE PRIME CONTRACTOR OR FIXED-PMCE TUBCONTRACTOR
ORMPARY

A PRIE CUCIIAC! wITH MCN'IRAC' OR

El HE GOVERNME! PuIlCNASE ORDER
CONTRACTOR WHO SENT NOTICE OF TERMINATION CTTV AND STATE (inciuge I Code)
mv
ABDRESS (incrude IW Code)
NVEN Al

i moneys paysble under the contract have been igned, give the following

RAME OF ASSIGNEE

THECK ONE
D INTER WM D FNAL

ADDRESS (inciuge IW Coow

SF 1430, SCHEDULE OF ACCOUNTING INFORMATION B [ 15 HOT ATTACHED (1t not. expisind

SECTION | — STATUS OF CONTRACT OR ORDER AT EFFECTIVE DATE OF TERMINATION

FINISHED UNFINISHED OR 107AL
PREVIOUSLY ON HAND NOT COMMENCED COVERED
PRODUCTS COVERED BY TERMINATED SHIPPED P ATIENT 10 MCLUDED 10 oE P B8Y
CONTRACT OR PURCHASE ORDER oot.e0 o€ RECEIVED e COMPLETED o8 8%"%&{
OUGH THIS tPartia) termi- | COMPLETED
mvoccmc PROPOSAL nation only
o ) @) (@ (L) N @
QUANTITY
$
QUANTITY
$
QUANTITY
$
SECTION II ~ PROPOSED SETTLEMENT
TUse Columns (D) ana [c) only where
previous proposal has been filed JYOTAL FOR USE OF
NO. \TEM 101AL WCREASE OR PROPOSED | CONTRACTING
° ‘ RO | Witk | TOATE | acency owy
%) ®) © (@ [)
1 |METALS
2 RAW MATERIALS (other than metals)
3 |PURCHASED PARTS
4 | FINISHED COMPONENTS
6 | MISCELLANEQUS INVENTORY
6 | WORK ~IN-PROGRESS
7 SPECIAL TOOLING AND SPECIAL TEST EQUIPMENT
8| OTHER COSTS (from Schedule B)
O [GENERAL AND ADMBMISTRATSVE EXPENSES {tram Scheduls O
10 TOTAL fitems 1 to 8 inclusivel
11{PROFIT (expliin in Schedute D)
12] SEVILEMENT EXPENSES (irom Schedule E)
13 TOTAL @items 10 to 13 Inclusive)
14| SETILEMENTS WITH SUBCONTRACTORS (Ifrom Schedule F)
15] ACCEPTABLE FINISHED PRODUCT
16{ GROSS PROPOSED SETILEMENT (items 13 thru 15)
17| OISPOSAL AND OTHER CREDITS (from Scheduls G)
18| NET. PROPOSED SETTLEMENT (item 16 less 17)
19] ADVANCE, PROGRESS 8 PARTIAL PAYMENTS (from Schedule H
20 NET PAYMENT REQUESTED (item 18 less 19)
{When the space provided for sny information is insufficieni, continue on 8 separate sheet)
FITORTE oA T AT VP ROOUCTION 67 RATION DATE €397 e taz FIANDATD, FRe™ X0 0e crm Seinets.
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SF 1435/ continved

SCHEDULE A — ANALYSIS OF INVENTORY COST Utems 4 snd §)

Funish the following information (unless not reasonsbly available) for inventories of finshed components and work-in-progress included in this proposal:

TOTAL DIRECT TOTAL DIRECT TOTAL INDIRECT ToTAL
LABOR MATERIALS EXPENSES
FINISHED COMPONENTS
WORK-IN-PROGRESS
NOTE.-Individus! items of small ameunts may be grouped into & singls entry In Scheduies B, C. D. €, and G.
SCHEDULE § ~ OTHER COSTS tem #}
TEM EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY
SCHEDULE C — GENERAL AND ADMANIS TRATIVE EXPENSES Gtem 9)
For USE OF
DETARL OF EXPENSES AMOUNT CONTRACTING
AGENCY ONLY
SCHEDULE D — PROFIT Gtem 110
EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY

(Whete the space provided for any information is insulficieni, continue on & sepersie sheel.)

&TANDARD FORM 1436 REV. 3-00PAGE 2
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SF 1435/continved

SCHEDULE € — SETTLEMENT EXPENSES (item 12}

FOR USE OF
ITEM EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY

SCHEDULE F -~ SETILEMENTS WITH IMMEDIATE SUBCONTRACTORS AND SUPPLIERS Gtem 14)

SR TS
NAME AND ADDRESS OF SUBCONTRACTOR | BREF DESCRIPTION OF PRODUCT CANCELED | SHIRLeRT | SONTRACTING

SCHEDULE G — DISPOSAL AND OTHER CREDITS Gtem 17)

FOR USE OF
DESCRIPTION AMOUNT CONTRACTING
AGENCY ONLY
01 practicable, show separately smount of disposal credils spplicable 1o ptable finished product included W ltem 15.)

(Where the spsce provided for any information is insufficlent, continue on 8 sepirate sheet.)
STANDARD FORM 1436 QREV. 7-09PAGE I
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SF 1435/continved

ettt —— A ————————————————————
SCHEDULE H —~ ADVANCE, PROGRESS AND PARTIAL PAYMENTS l(item 19)

FOR USE OF
DATE 1YPE OF PAYMENT AMOUNT CONTRACTING
AGENCY ONLY

(Where the space provided for any information iIs Insutficient, continue on s separate sheet.)

CERWFICATE

This is 10 certify that the undersigned, individustly, and ss an horized repr ive of the Contractor, hss exasmined Ihis lerml n
selltement proposst and that, 10 the bes! knowledge and beliel of the undersigned:

(s) AS TO THE CON!RACTOR‘S OWN CHARGES. The proposed settiement (exclusive of cherges set forth In Hem 14) and supporiing
hedul nd p b have been prepsred from the books of sccounl snd records of the Uoniracior in sccordence with
recognized commercisl sccounting praclices; they include only those charges sliocsble to the terminated portion of this contract; they
hsve been prepsred wilh knowledge thsl they will, or msy, be used direclly or indirectly 8s the basis of setilement ©f @ terminstion

seltlement proposst or claim against sn agency of the Uniled States; snd the charges as stated are falr and ressonable,

(b) AS TO THE SUBCONTRACTORS' CHARGES. (1) The Contractor has exsmined, or csused to. be exsmined, 10 sn extent it
considered adequate in the circumsiances, the lermination seitlement proposesls of ils immediste subcontractors (exclusive of proposais
filed against these immedisle Subcontraclors by their subcontractors): (2) The settiements on accounl of immediale subconireciors’ own
chirges are lair snd reasonable, the charges are sllocable 10 lhe lerminsled portion of this coniract, and Ihe seltiemenis were
negotisted in good faith snd sre not more favorsble 1o its immediste subcontractors than those that the Contrsclor would meke #f
teimbursement by the Governmen! were nol involved; {(3) The Comnc!or hes received from alt its immediste subconlraclors appropriste
cerlificates with respect (0 their termi 1 prop ., which cerlificales sre subsiantistly in the form of this certificste; and
{4) The Coniractor has no informstion leading it 10 doubl (i) the ressonableness of the setllements with more remole subconiraciors or
(i} that the charges for them are sfocsble to this conirsct. Upon receipt by the Contracior of smounis covering setllements with s
immediate subcontraciors, the Contractor will pay or credit them promplly with the amounis so received, to the extent thet it has not
previously done $o. The term “subconiractors,” as used sbove, includes suppliers.

NOTE: The Coniractor shall, under conditions stated in FAR 15804 -2, be required lo submit & Cerlificste of Current Cost or Pricing
Dats (see FAR 15.804-2() and 15.804-6).

RAE OF CORTRATTOR TBY Signature of aulhorited officiall
THILE DATE
RENK OF SUPERVISTRY ACCOURTING OFFICTAL TITCE

STANDARD FORM 1438 (REV. -IWPAGE 4
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SF 1436, SETTLEMENT PROPOSAL (TOTAL COST BASIS)

" ; ORM APPROVED OMB NO.
SETTLEMENT PROPOSAL (TOTAL COST BASIS) [ 9000-0012
Pubiic ieporting burden 1o7 this collection of inlormalion 15 estimaled (0 everage 1.5 howrs per response, ‘u'::l ing e iv'ne of ywuwmsgm;nsuuc ons,

searching exisling data sources, gathering and mainteining the dasta ded, and P g ang ¢ ¥ o
regarding -this dburden estimate or any other aspecl of this ion of inf tion, i swpeslwns for reducing this burden, to the FAR Secreteriat
(VRS), Office of Feders! Acquisition and R y Policy, GSA, Washingten, D.C. 20405; end “to the Office of Mansgement m Budget, Paperwork Reduction
Project {0000-0012), Washington, D.C. 20503,
FOR USE BY A FIXED-PRICE PRIME CONTRACTOR OR F|XED—PRICE suscSﬁiﬁAcIoﬁ

TH1S PROPOSAL APPLIES 1O (Check oney COMP ARY

A PRIME CONYRACY WITH SUBCONTRACT OR

THE GOVERNMEN PURCHASE ORDER
SUBCONTRAC U HAS N . STREET ADDRES:

CONTRACTOR WHGO SENT NOTICE OF TERMINATION CITY ARD STATE (incrude LiF Code

HAME

NAME OF GOVERNMENT AGENCY

ADDRESS (Inciuge ZiF Codo)

GOVERNMENT PRIVE C Al A N
If moneys payable under the coniract have been igned, give the following
NANE OF ASSIGNEE EFFECTIVE DATE OF TERMINATION
ADORESS (include TP Godel PROPOSAL NO. CHECK ONE
D INTERIM D FINAL
SF 1430, SCHEDULE OF ACCOUNTING INFORMATION s L] 15 NOT ATTACHED (it not, exptain

SECTION | — STATUS OF CONTRACT OR ORDER AT EFFECTIVE DATE OF TERMINATION

FINISHED UNFINISHED OR TOTAL
ON HAND NOT COMMENCED COVERED
PR oees SUBSEQUENTLY NOT 8Y
PRODUCTS COVERED BY TERMINATED SHREo "é‘%"a:&"g.v{‘g fé:&fgﬁﬁg@o coweieies | 10 8 | conTRACT
HROUGH H Al
CONTRACT OR PURCHASE ORDER INVOICED HYIE G INVOIE NG INVOICED OR ORDER
ta) [\ 3] (5] @ 1] (1)) @
QUANTITY
[}
QUANTITY
$
QUANTITY
[}

SECTION Il -~ PROPOSED SETTLEMENT

R avious pronotal nas becd tied ToTAL FOR USE OF
NO. eM nevuou'SLv DECREASE BY P;tg P[()')AS!EEI:) fg&rgcmﬁ
@ OPOSE THIS PR@OS @ @
T]OIRECT MATERIAL
2 |DIRECY LABOR
3 |INDIRECT FACTORY EXPENSE (from Schedule A}
4 | SPECIAL TOOLING AND -SPECIAL TEST EQUIPMENT (SF 1432
5 |OTHER COSTS (from Schedule B)
6 |GENERAL AND ADMINISTRATIVE  EXPENSES (from Schedule ()
7 -TOTAL COSTS (items 1 thru 6)
8 |PROfIT (Explsin iIn Schedule D}
9 TOTAL (items 7 and 8)
10]DEDUCT FINISHED PRODUCT INVOICED OR 10 BE INVOICED «
11 TOTAL (item 8 less (tem 10)
12| SETILEMENT EXPENSES (from Schedule E)
13 TOTAL (itema 11 and 12}
14 SETTLEMENTS WITH SUBCONTRACTORS (from Schedute f)
151GROSS PROPOSED SETILEMENT (items 13 thru 14)
16| DISPOSAL AND OTHER CREDITS (trom Schedule G)
17{NET PROPOSED SETTLEMENT (item 15 less 16)
18| ADVANCE, PROGRESS B PARTIAL PAYMENIS (from Schedule H
19 NET PAYMENT REQUESTED (item 18 less 19)
“Column el Section 1. should only be used in The event of & partiai ermination, h wiich The (018l cosl reporied i Section 11 should e accomuiated 10
date of of the portion of the contract end the deduction for finished product (item 10, Section i) should be the contract price of

finished wooucl in Cotumn (b), (¢} and (e), Section |,
NOTE, - Fie inventory schedules (SF 1426, 1428, 1430, 3nd 1432) for aflocable inventories on hand &t date of terrnination (See 49.206).

(When the spsce provided for sny informslion- Is insufficient, conlinue on & sepsrate sheet)
WMHW — EXPIRATION DAIE: 4-30-02 1498- 103 TANDARD ¥

MREL]
Previous edition Is used Tescr AM sll’&. CFR) 53.240(0XD)
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SF 1436/continved

SCHEDULE A — INDIRECT FACTORY EXPENSE (item 3)

FOR USE OF
DETAR OF EXPENSES METHOD OF ALLOCATION AMOUNT CONTRACTING
AGENCY ONLY

NOTE.- individusl ltems of small smounts may be grouped inlo & single entry in Schedules B, C, D, E, and G.

SCHEDULE B — OTHER COSTS ltem §)

j Ol
ITEM EXPLANATION AMOUNY CONTRACTING
AGENCY ONLY

SCHEDULE C — GENERAL AND ADMINISTRATIVE EXPENSES Otem 68)
FOR USE OF
DETAIL OF EXPENSES METHOD OF ALLOCATION AMOUNT CONTRACTING
AGENCY ONLY
SCHEDULE D — PROFIT (item 8}

FOR USE OF
EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY

{Where *he space provided for any information IS insufficient, conlinue On 8 separste sheet.)

STANDARD FORM 143

§ (REV. -00PAGE 2
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SF 1436/ continved

SCHEDULE E - SETTLEMENT EXPENSES fitem 12)

USE
(TEM EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY

SGEDULE F — SETTLEMENTS WITH IMMEDIATE SUSCONTRACTORS AND SUPPLIERS Gtem 14)
AMOUNT OF FOR USE OF —
NAME AND ADDRESS OF SUBCONTRACTOR | BRIEF DESCRPTION OF PRODUCT CANCELED CONTRACTING
¢ CcR seTriement | SSNTRACTNG
SCHEDULE G — DISPOSAL AND OTHER CREDITS Gtem 16}

DESCRIPTION AMOUNT CONTRACTING
AGENCY ONLY

0¢ practicable, show seperstely amount of disposal credils applicable to acceptible finished product inciuded on Sf 1428)

(Where the spice provided tor any intormation is insufficlent, continus On 8 Separsie shoot)

STANDARD FORM 1438MEV. -08PAGE 3
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SF 1436/continved

SCHEDULE H — ADVANCE, PROGRESS AND PARTIAL PAYMENTS Utem 1%}

DAlE TYPE OF PAYMENT AMOUNT FON“ uAsg e
KV R
(Where the space provided for any informalion is insulficient, continue on & separsie sheel.)
CERVIFICATE
This is 10 cerlify that the undersigned, individually, and s an suthorized representalive of the Contraclor, hss exsmined this terminstion

setllement proposel and that, 10 the best knowledge and belie! of the undersigned:

(s) AS 1O THE CONTRACTOR'S OWN CHARGES. The proposed settiemen! (exclusive of charges set forth in item 14) snd supporiing
schedules and plsnstions have been prepared from the books of account and records ol the Coatractor in accordince with
recognized commerclal sccounting praclices; they include only those chmges sliocsble to the termineted poriton of this contract; they
have been prepared with knowledge that they will, or may, be used direclly or indirectly as the basis of setllement of 8 lerminstion
setilement proposal or chim sgainst an sgency of the Uniled States; and the charges s stated are fair and reasonsble.

(b} AS TO THE SUBCONTRACTORS' CHARGES. (1) The Contractor hss examined, or csused to be examined, lo an exten it
considered sdoquste in the cir es, the terminstion seitlement propossis of its immediste subcontractors (exclusive of propossls
tiled against these immediste subcontraciors by their subcontractors) (2) The seltlements on sccount of immedisie subconiraciors’ owa
charges are Tar and ressonable, the charges are diiocable 10 the terminsted portion of this coniract, and the selllements were
negotisted in good faith and sre nol more favorsble lo its immediste subcontraciors than those thst the Contractor would make |f
reimbursement by the Government were not involved; (3} The Contractor has received from all ils immediste subcontraciors sppropriste
cerliticales with respect 10 their terminstion settlement proposais, which certificales sre substantially In the form of Ihis certilicste; and
(4) The Conltrscior has no information leading it 10 doubt (i) the reasonsbleness of the seltiements with more remote subcontractors or
(i) that the charges for them are allocable 1o this contracl, Upon receipl by the Contractor of amounts covering seitlements whh iis
immediste subcontractors, the Contraclor will pesy or credit them promplly with the amounts so received, 10 the extent that it hss not
previously done so. The lerm “subcontraciors,” 8s used sbove, includes suppliers,

NOTE: The Coniractor shall, under condilions stated in FAR 15804-2, be required 10 submil 8 Certificate of Current Cost or Pricing
Dals (ses FAR 15.804-2(s) and 15.804-6).

RAKRE OF TORTRAC TOR FEV Wignalwe ol authorifed ollicial
e [ﬁn
RARE OF SUPERVISORY ACCOUNTING OVFICTAL YITCE

STANDARD FORM 1438 EV. -0RPACGE 4
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