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he federal government purchased a 
T n o m e n a l  8170.1 billion in goods and ser- 
vices from both large and small businesses 
during fiscal year 1983 (M 83). Of this amount, 
small business contractors received $29 billion 
in prime contracts and $20 billion in subcon- 
tracts, for a tobl of !?A9 billion, or 28 percent 
of the total federal contract dollars. Although 
the small business share of federal procure- 
ment dollars is less than the small business 
share of gross national product (28 percent vs. 
38 percent), the amounts involved are still 
considerable. ' 

Federal contract work provides an impor- 
tant and continuing source of business for many 
small contractors, particuIarly new firms in 
high-technology areas. While the myriad rules 
and regulations governing the procurement 
process are often baffling in their complexity, 
many small firms find government work to be 
financially rewarding. 

Most small businesses find it difficult, how- 
ever, to participate in the federal procurement 
process. The fact is that most federal contract- 
ing dollars are awarded on a noncompetitive 
basis.2 Although ready, willing, and able to 
perform government work at lower prices,. 

small businesses have been repeatedly dis- 
couraged by contracting officiaIs who find it 
easier to deal with larger Small busi- 
nesses also find it difficult to deal with the 
paper work and other requirements peculiar 
to contracting with Uncle Sam. 

To realize the strategic benefits of small 
business participation in the defense indus- 
trial base, the declared policy of Congress, as 
stated in the Small Business Act, is to "aid, 
counsel, assist, and protect . . . the interests 
of small business concerns" and "insure that 
a fair proportion of the total purchases and 
contracts or subcontracts . . . be placed with 
small business enterpri~es."~ To achieve this 
objective, certain advantages have been given 
to small businesses and to small businesses 
owned by disadvantaged persons in the pro- 
curement process. These benefits will Se dis- 
cussed in detail below, following a discussion 
of what a small business is. 

What is a Small Business? 

A "small business concern" is defined by 
the Small Business Act as "one which is inde- 
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pendently owned and operated and which is 
not ddminant in its field of operati~n."~Imple- 
menting regulations promulgated by the Small 
Business Administration (SBA) establish size 
standards for various standard industrial clas- 
sification codes." Revised size standards were 
issued by the SBA in 1984 to deal with the 
effects of inflation, among other things. The 
amended regulation, in a departure from prior 
SBA practice, provides a single set of size stan- 
dards for both procurement and financial 
assistance programs.' Size standards are stated 
either by average annual receipts or number 

o f  employees. Since size standards are on a 
standard industrial dassification code basis, a 
company may be a small business for one type 
of contract but not another-' 

Small business status cannot be achieved 
by merely spinning off parts of a large busi-. 
ness organization.' In determining size. a 
business is lumped together with its "affili- 
ates." Under applicable regulations "concerns 
. . . are affdiates of each other when either 
directly or indirectly ('1) one concern controls 
or has the power to control the other, or (2) a 
third party or parties controls or has the power 
to control both." The regulations further state 
that "(iln determining . . . whether or not 
affiliation exists, consideration shall be given 
to all appropriate factors, including common 
ownership, common management, and con- 
tractual rela tionships.""' Other factors indi- 
cating affiliation are family relationship of 
ownership," common facilities,I2 and com- 
mon attorneys and a~countank. '~ 

Many small businesses are famiIy owned. 
Often the sale or gift of part of a business to 
another family member will be proposed to 
remain within applicable small business size 
standards. SBA regulations provide, how- 
ever, that members of the same family have 
an identity of interest and are treated as one 
person.IJ If read literally, this rule would result 
in the affiliation of all businesses owned or 
controIIed by members of the same family. 
The SBA Site Appeals Board has ruled, how- 
ever. that family relationship alone does not 
establish affiliation. In Size Appcnl of Mnirlte- 
rlntrcc Etrgi~rems,'~ for example the board found 
two concerns unaffiliated where a father owned 
100 percent of company A and his son, a for- 
mer officer of company A, owned 83 percent 
of company 8. The board emphasized that 
firms A and B had separate books and offices, 
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were in diffgrent lines of business, had no 
conkdual  relations, and were financially 
independent. , 

SrnalI business prime contractors should be 
aware of SBA's "ostensible subcontractor" 
rule,'" which states that a small business may 
be deemed to be affiliated with a large busi- 
ness subcontractor for purposes of a procure- 
ment. A subconbka&ng relationship alone will 
not result in a finding of affiliation.I7 The rule 
comes into play where the subcontract rela- 
tionship is a sham and the ostensible subcon- 
tractor controls or has t!!e power to control 
the small business "prime*' con t rac t~ r .~  

Self-Cerfificatio~z 

Small business status is initially established 
through self certification,'" generally by 
d~edcing a box on the sfandard bid form which 
states that the bidder represents and certifies 
that it is a small business concern.lD Absent a 
size protest, self-certification is generally 
accepted by the contracting officer. A false 
certification to obtain small business benefits, 
not made in good faith, is a uiminal offense 
under the False Claims Act.21 

Challenging Small Business Staius-Size 
Protests 

Interested parties may challenge the small 
business status of a bidder or offemr by sub- 
mitting a size protest to the contracting officer. 
Sire protests are informal and no special rules 
of pleading are required other than a brief 
description of the specific grounds for the pro- 
test. A protest alleging that X is affiliated with 
Y, which combined exceed appIicabIe size 
standards, is suffiaent. It  is insufficient, how- 
ever, to merely allege that a concern is not 
small or is affiliated with unspecified other 
~ o n c e m s . ~  

A protest of a formally advertised procure- 
ment must be filed with the contracting officer 
"prior to the close of business on the 5th day, 
exclusive nf Satclrclays, Sundays, and legal 
holidays, after bid or proposal opening."" The 
time period for protesting a negotiated pro- 
curement is the same, but is measured from 
the receipt of contracting officer notification 
of the identity of the apparent successful 
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offeror." A protest will also be timely if made 
to the contracting officer by telephone within 
the five-day period and the contracting officer 
receives written confirmation postmarked not 
later than one day after the telephone pro- - - 
test.= 

A contracting officer may, at  any time after 
bid opening, question the size status of any 
offeror by filing a protest with the SBA.& Thus, 
even if a protester is late, his protest may be 
considered for the instant procurement, if the 
contracting officer adopts the protest as his 
own. Protesters should not count on contract- 
ing officers adopting late protests as their own, 
however. 

Protests must be forwarded by the contract- 
ing officer tu me SBA regional office serving 
the locale of the protested c o n ~ e r n . ~  If no 
decision is made by the SBA regional office 
within 10 days of the receipt of a pratest, the 
contracting officer can presume that the pro- 
tested concern is small and make an award.28 

Challenging Regional Ofice Sue 
Deterntinntions-The Size Appeal 

In late 1983 the SBA issued new procedures 
for appealing regional office size determina- 
tions and the size standards used by contract- 
ing officers. The revised regulation, 13 C.F.R. 
5 121.1 I,  abolishes the SBA Size Appeals Board 
and replaces it with a new SBA Office of Hear- 
ings and Appeals (OHA).ZP In a major depar- 
ture from informal Size Appeals Board pro- 
ceedings, the new regulation requires a formal 
adjudicative process with a decision based on 
the record and ex pnrte contacts pr~hibited.~'  

To apply to a pending procurement, appeals 
from a SBA regional office size determination 
must be filed within five working days of their 
receipt." A contract award will not be dis- 
turbed, however, if made after the regional 
office size determination, but before a size 
appeal is made.32 The OHA will rule only on 
appeals filed within 30 days of a regional office 
size determination." An appeal is deemed to 
have been filed on the date postmarked if  
mailed, or on the date received by the OHA 
if otherwise delivered." 

Appeals are initiated by filing a yotice of 
Appeal with the OHA in dupii~ate. '~ This can 
be done by mailing a Notice of Appeal to the 
Office of Hearings and Appeals, Small Busi- 

ness Administration, Washington, D.( 
or hand delivering it to the Office of 1 
and Appeals at 2100 K Street, N.W 
ington, D. C., 20416." Telegraphic IS 
Appeal are permitted but must be ct 
by the next day mailing of a written 
d~plicate.~' The Notice of Appeal is 
to include the following:" 

(1) Name, address, and telephone 
of the party filing the appeal, identifi 
the person to be contacted for servic 
respondence, notices, orders, pleadii 
requests for information pertaining 
appeal; 

(2) The substance and date of the si 
mination or product or senrice clasz 
from which the appeal is taken, i~ 
identification of the concern whose sizt 
determined, or the SIC or SBA size c 
being applied; 

;3) If applicable, the invitation for 
contract number and date, and thc 
address, and telephone number of , 

tracting officer; 
(4) A full and specific statement of 

sons why the size determination or 
or service classification appealed is a1 
be erroneous; 

(5) Presentation of arguments in su 
such allegations; and 

(6) A statement certifying that copi~ 
Notice of Appeal have been served u 
following, where applicable: 

(i) The contracting officer; 
(ii) The Small Business Administrat 

cia1 whose determination is apF 
(iii) A protestant who is not the ap 
(iv) The Concern whose size stat 

issue; and 
(v) Any other identifiable interest 

son. 

The appeal as well as subsequent ple 
motions and other documents must bc 
by an authorized person and contain 
lowing verification:" 

"I have read thisdocument and und 
alty of law and the sanctions imposec 
18 U.S.C. 1001, of which I am aware, : 
that, to the best of my knowledge, th 
ments made herein are true and come 
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that this document is not being filed for the 
purpose of delay or harassment." 

More detailed guidance on OHA procedures 
can be found in SEA ii.G@ilations contaheci'm - 
13 C.F.R, Part 121.11. 

Challenging Solicitation Size Standards- 
Infomaul Protest to the Contracting Officer 

There is often a question whether a solici- 
tation for a smalI business set-aside indudes 
the correct size standard. As noted above, small 
business size standards are established by 
standarci' industrial classification code (com- 
monly referred to as SIC code), prepared and 
published by the Office of Management and 
Budget. The ultimate question is generally 
whether a solicitation contains the size stan- 
dard for the correct Sic code. 
The use of an improper SIC code can be 

detrimental to smali business bidders. If too 
high a standard is used, as a result of using 
either the wrong SIC code or a clerical error, 
large businesses can compete for and be 

* awarded contracts set aside for small busi- 
ness. Small business concerns should there- 
fore be prepared to take timely adion to assure 
that a proper size standard is used, 

If there is suffiaent time, it is advisable to 
first bring the perceived error to the contract- 
ing officer's attention. In many cases, a con- 
tracting officer will acknowledge the error, 
cancel or amend the defective solidtation, and 
resolicit using the correct size standard. It is 
important to leave enough time to submit a 
timely appeal to SBA if necessary. 

Note that a contracting officer is not barred 
from amending a solicitation to correct an 
improper size standard just because the time 
for appealing to the SBA has elapsed. It is not 
good practice to count on this, however. Any 
oral communications or understandings 
reached with a contracting officer should be 
promptly confirmed in writing. 

Chaile#tga-?~g Solicitation Size Standards- 
nxe Size Protest 

With the exception of applicable time limits, 
the procedure for appealing a solicitation size 
standard is the same as for appealing SBA 

regional office size determinations. The time 
for appealing a size standard used in a solici- 
tation depends upon how long it is open for 
bids. If bids or proposals are due more than 
30 days after a solicitation is issued, an appeal 
must be filed not less than 10 working days 
before bids or proposals are due. If due less 
than 30 days after a solicitation is issued, an 
appeal must be filed not less than five working 
days before bids or proposals are due. In an 
apparent oversight, the new regulation does 
not state what time limit is applicable if bids 
or proposals are due exactly thirty days after 
a solidtation is issued." 

Untimely appeals of size standards used in 
solicitations wilI be dismissed." The contract- 
ing officer wouId not be barred, however, from 
amending a solicitation to correct an improper 
size standard because the time for submitting 
an appeal has passed." 

SrnalI Business Advantages 

Set-Aside Programs In General 

Under set-aside programs, contracts are (at 
least theoretically) reserved exclusively for 
small business bidders. The purpose of set- 
aside programs is to maintain or mobilize our 
productive capacity for use in a national emer- 
gency and assure that a fair proportion of con- 
tracts are placed with small business con- 
cern~.~" 

Set-aside programs are of three basic types. 
The first is the traditional set-aside under which 
contracts may be set aside for small business 
concerns if there is adequate small business 
competition.* The second is small business 
small purchase set-asides, established in 1978 
under Public Law 95-507 amendments to the 
Small Business Act. These amendments reserve 
for small business concerns contracts that are 
under $10,000 and subject to small purchase 
procedures, unless the contracting officer is 
unable to find two or more small business 
concerns capable of performing." The third 
type is smali business innovation research 
(SBIR) set-asides under Public Law 97-219. 

Traditional Set-Asides 

Procurement reguia tions provide that con- 
tracts, or a class of contracts, "shall" be set 



Summer 1985 

aside for small business if the contracting offi- 
cer determines that there is a reasonable 
expectation that 1) bids or proposals will be 
received from at least two small businesses 
offering the products of different small busi- 
nesses and 2) an award will be made at a 
reasonable price.* The word "shall" appears 
to make set-asides mandatory if the required 
conditions are met. In practice, however, set- 
asides are highly discretionary with contract- 
ing offiaals. 

Goods and services needed by the govern- 
ment are screened by the contracting officer 
and the SBA procurement center representa- 
tive (PCR) assigned to the facility to determine 
if contracts for such requirements are suitable 
for smal! business set-asides. Set-asides may 
be unilaterally established by the contracting 
officer, or instituted by the contracting officer 
based on the recommendation of the SBA 
PCR.47 

A contracting officer will sometimes split (or 
otherwise restructure) a requirement to 
encourage participation by the two or more 
small business offerors needed for a set-aside. 
The SBA PCR is in a strategic position to help 
obtain set-asides since he is privy to planned 
procurements before they are announced to 
the public.* 

Although the recommendation of the SBA 
PCR is not binding on the contracting officer, 
if given adequate factual support he will gen- 
erally be a powerful advocate for a set-aside. 
If a contracting officer rejects a SBA PCR's set- 
aside recommendation, the PCR may appeal 
the rejection to the head of the contracting 
activity.4Y If the appeal is denied, the SBA may 
appeal to the head of the agency and within 
one business day request that the contracting 
officer suspend action untii an appeal to the 
agency head is filed." The contracting officer 
must honor this request unless he determines 
that making an award is in the public interest 
and provides a written statement of facts sup- 
porting his determination for the contract file.+' 

Unlike small 1 usiness/small purchase set- 
asides (discussed below), to be eligible for the 
award of a traditional set-aside for manufac- 
tured items, a firm is required to be either a 
small business manufacturer of the end item 
or a small business dealer providing the prod- 
uct of a small business manufacturer.'? To be 
deemed a manufacturer, a firm must make a 
significant contribution to the production of 

the required end item. In determining whether 
this standard has been met, the SBA looks at 
both the value to be added and type of work 
to be done by the prime contra~tor.~' 

The determination of whether a firm quali- 
fies as a man_l.dadurer is more dependent upon 
what it proposes to do as o p b s e d  to its per- 
centage contribution. A low percentage of total 
cost is generally found to constitute manufac- 
turing where assembly operations are involved 
and the firm performs production-related 
functions such as quality control. For exam- 
ple, in Size A p Z  of Fire-TK,~ a firm was found 
to be a manufacturer although its percentage 
contribution was only 16.7 percent it assem- 
bled a fire truck from components rnanufac- 
tured by large firms. As stated by Sic Size 
Appeals Board at p. 8: 

"The size regulation refers to the 'end item 
being procured' and Board precedents have 
construed the term 'manufacturer' in relation 
to the item being procured. However, there 
has been no absolute percentage established 
as to the value of various components and 
portions of the work. In some cases the Board 
has accepted low percentages of total cost as 
constituting significant manufacturing when 
fabrication or assembly operations were 
involved and the firm coordinated suppliers 
and performed necessary functions ciosely 
related to the production process, such as test- 
ing and inspection of the final product. The 
Board finds that G has full responsibility for 
the end item which is the fire truck." 

Irrespective of a contractor's percentage 
contribution, it-will not qualify as a manufac- 
turer if its efforts are limited to subdividing 
and packaging the end product. For example 
in Size Appeal of PIatt 6 Son, l r r ~ . , ~ ~  it was held 
that although a firm's contribution consisted 
of 51 percent of the contract price, it did not 
qualify as a manufacturer of wire rope where 
it would just cut, lubricate, seize the ends of, 
coil, build boxes for, and ship the end prod- 
uct. 

Smnll Btisiness-S~nnll Prrrchnse Set-Asides 

Public Law 95-507, enacted in 1978, estab- 
lished a new type of set-aside for contracts 
u'nder $lO,OOO.l More specifically, it added 




















